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SECOND AMENDED AND RESTATED 

DECLARATION AND RESTRICTIVE COVENANTS 

FOR 

HOLE-IN-THE-WALL RANCH 

This Second Amended and Restated Declaration and Restrictive Covenants for Hole-in-the-Wall 
Ranch (this Declaration) is executed to be effective as of October 22, 2011 (the Effective 
Date), by Hole-in-the-Wall Ranch Property Owners' Association, Inc., a Colorado nonprofit 
corporation (the Association). 

BACKGROUND 

A. Hole-in-the-Wall Ranch is a Colorado Common Interest Community located in Huerfano 
County, Colorado, created as a "planned community" under the provisions of the 
Colorado Common Interest Ownership Act,§§ 38-33.3-101 et seq., C.R.S. (as amended 
from time to time, the Act), according to the Common Interest Community Map for 
Hole-in-the-Wall Ranch recorded at Number 339, Folder 7, Pocket 2, and amended by 
Amended Common Interest Community Map for Hole in the Wall Ranch recorded at 
Number 345, Pocket 7, Folder 3, as amended by a rearrangement of the boundary line 
between Lots 12 and 13 (creating Lots 12A and 13A) according to filed Survey No. 
175665, Pocket 30, Folder 1, recorded August 24, 2005, as Reception No. 369094, and 
as approved by the Board at its regular meeting on February 29, 2009, all in the records 
of the Clerk and Recorder of Huerfano County, Colorado, and any subsequent 
amendments thereto (as amended from time to time, the Plat) . 

B. This Declaration supersedes and replaces in its entirety the Restated Declaration and 
Restrictive Covenants for Hole-in-the-Wall Ranch recorded at Reception No. 350016, in 
the records of the Clerk and Recorder of Huerfano County, Colorado (the Prior 
Declaration) as of the Effective Date. 

C. The Prior Declaration superseded and replaced in its entirety the Declaration and 
Restrictive Covenants for Hole-in-the-Wall Ranch recorded at Reception No. 317423, 
Book 399, Page 296, in the records of the Clerk and Recorder of Huerfano County, 
Colorado (the Original Declaration). 

D. This Declaration was approved by Owners holding sixty-seven percent (67%) or more of 
the votes in the Association, voting in person or by proxy at a duly called Annual Meeting 
of the Association held on October 22, 2011. 

NOW THEREFORE, the Association (Declarant) declares that the Property is and will be 
conveyed, encumbered, leased, used, and occupied subject to the terms of this Declaration in 
furtherance of a plan of Colorado Common Interest Community as described in the Act for the 
subdivision, improvement, protection, maintenance, and sale of the Lots shown on the Plat. 
This Declaration is, and the Original Declaration and the Prior Declaration were, executed and 
recorded for the purpose of enhancing, maintaining, and protecting the value of the Property. 
The provisions of this Declaration are covenants running with the land, are binding upon all 
Owners, and are enforceable by the Association as specified herein. Each Owner of a Lot, by 
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acceptance of title thereto, is de med to accept, and be boun by, the provisions of this 
Declaration as it may be amend d from time to time. 

ARTICLE 1. 

DEFINITIONS 

The following terms have the re pective meanings set forth be ow for the purposes of this 
Declaration unless the context r quires otherwise. 

1.1. Allocated Interests. Allo ated Interests means the p rcentage of the General Common 
Expenses of the Associa ion allocated to each Lot. Su ject to change only as specified 
in Section 2.6, the Alloca ed Interest for each Lot is on -twentieth (1/20). 

1.2. Architectural Control Co mittee or ACC. Architectur~l Control Committee or ACG 
means the committee ap ointed by the Board to revie4 and approve plans for the 
construction, modification, repair, or replacement of im rovements in the Property as 
specified in Article 9. 

1.3. Association Articles. As ociation Articles means the rticles of Incorporation of the 
Association, as the same may be amended from timet time. 

1.4. 

1.5. 

1.6. 

1.7. 

1.8. 

1.9. 

1.1 0. 

Assessments. Assessmr,nts means BWL Common A 
Assessments, and Special Assessments. 

Association. Associatio~ means Hole-in-the-Wall Ra 
a Colorado nonprofit corpFration, its successors and a 

AveraQe Natural Grade Hbiaht. Average Natural Gra 
it in Subsection 9.3(a)(ii). 

sessments, General Common 

ch Property Owners' Association, 
signs. 

e Height has the meaning given 

Board. Board means the governing body of the Assoc ation as established under the 
Bylaws. 

Business Day. Business days are all weekdays other han New Year's Day, 
President's Day, Memoric:l Day, Independence Day, La or Day, Thanksgiving Day and 
the day after Thanksgivin , Christmas Eve, and Christ as Day. 

BWL Lots. BWL Lots means those Lots that share a c mmon boundary line with Big 
Wall Lane, being Lots 1, 0, 11, 12A, 13A, 14, 15, 16, 17, 18, 19, and 20. 

BWL Common Assessments. BWL Common Assessrents means the assessments 
levied against the BWL 0 Nners for the payment of BW't Common Expenses. 

I 
1.11. BWL Common Expenses. BWL Common Expenses eans those portions of the 

Common Expenses that benefit only BWL Lots. 

1.12. BWL Special Assessmen s. BWL Special Assessme ts has the meaning given it in 
Section 7.6(b). 
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1.13. Bylaws. Bylaws means the Bylaws of the Association adopted by the Association for 
the regulation and management of the Association, as the same may be amended from 
time to time. 

1.14. Common Assessment. Common Assessment for each Lot means the General 
Common Assessment and, if applicable, the BWL Common Assessment levied against 
the Lot. 

1.15. Common Elements. Common Elements means all portions of the Property not within a 
Lot, including all General Common Elements and Limited Common Elements. 

1.16. Common Expenses. Common Expenses means expenditures made or liabilities 
incurred by or on behalf of the Association, together with allocations to reserves. 

1.17. Common Expense Liability. Common Expense Liability means the liability for 
Common Expenses allocated to each .owner under§ 38-33.3-207(1)(c) of the Act. 

1.18. Common Special Assessments. Common Special Assessment has the meaning 
given it in Section 7.6(a). 

1.19. Declarant. The Original Declarant was Hole-in-the Ranch, Inc., a Colorado 
corporation. Original Declarant no longer owns any portion of the Property and no 
longer has any special rights under the Prior Declaration; therefore, Declarant means 
the Association for the purposes of the Act. 

1.20. Declaration. Declaration means this Declaration, together with any supplements or 
amendments hereto, and also including the Plat and any amendments thereto. 

1.21 . Design Rules. Design Rules means those rules and regulations, if any, from time to 
time adopted and modified by the Board to govern the construction of all improvements 
within the Property and to preserve and promote the interests of the Owners. 

1.22. Dwelling. Dwelling means any residential structure constructed on a Lot. 

1.23. Enforcement Special Assessment. Enforcement Special Assessment has the 
meaning given it in Section 7.6(c). 

1.24. General Common Assessments. General Common Assessments means the 
assessments levied against all Owners for payment of the General Common Expenses. 

1.25. General Common Elements. General Common Elements means all parts of the 
Property not identified as Lots on the Plat, except for portions that are identified as 
reserved for the exclusive use of Owner(s) of a particular Lot or Lots to the exclusion of 
all others (Limited Common Elements). 

1.26. General Common Expenses. General Common Expenses means those Common 
Expenses that benefit all Lots. It does not include BWL Common Expenses. 
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1.27. 

1.28. 

Limited Common Element . Limited Common Elemen s means a portion of the 
Common Elements allocat d by this Declaration and §§ 33-33.3-202 (1 )(b) or (1)(d) of 
the Act for the exclusive u e of one or more, but fewer t an all, of the Lots. Limited 
Common Elements includ , by way of example and notf1mitation, that portion of any 
utility line, drainage facility access drive, or walkway se ing only one or more.Lots but 
less than all lots. 

Lot. Lot means a Lot sho n on the Plat and may be us d interchangeably with Unit, as 
defined below. 

1.29. Majoritv. Majority means ore than 50%. 

1.30. 

1.31. 

1.32. 

1.33. 

1.34. 

Manager. Manager mean the person, if any, from tim to time appointed by the Board 
to perform the manageme t and operational functions o the Association. 

Map. Map is sometimes u ed interchangeably with Pial 

Mortgage. Mortgage me ns any mortgage, deed of tru t, or other security instrument 
secured by a lien on any L tor on any real property ow ed by the Association . 

Mortgagee. Mortgagee ans any person named as tie beneficiary under any 
Mortgage and any succes or in interest to such person nder the Mortgage. 

Owner. Owner means an person(s), corporation(s), p rtnership(s), or other entity(ies) 
owning fee simple title to ny Lot. 

1.35. Plans. Plans means a co plete set of plans and specif cations for the construction, 
modification, or replaceme t of any structure on a Lot. 

1.36. Plat. Plat has the meanin given it in Recital A. 

1.37. Property. The Property eans all real property covere by this Declaration and the 
Plat. 

1.38. Rules. Rules has the me ning given to it in Section 6.6 below. 

1.39. Special Assessment. Spe ial Assessment means any sums assessed by the 
Association against an 0 ner for costs other than pay ent of Common Expenses as 
specified in Section 7.6. 

1.40. Sensitive Building Zone(s) Sensitive Building Zone(s means the area(s) e)iending 
200 feet along both sides f Big Wall Lane and 600 feet from School Creek Rc•ad. 

1.41. Unit. Unit means a Lot as shown on the Plat. The terms "Unit" and "Lot" may be used 
interchangeably in any co veyance or encumbrance of ny Lot. 
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ARTICLE 2. 

OWNERSHIP OF LOTS 

2.1. Division into Lots. The recordation of the Original Declaration and the Plat divided the 
Property into a "Planned Community" under§§ 38-33.3-101, et seq., of the Act and 
created 20 separate Lots as shown on the Plat. Each Lot consists of a separate fee 
simple estate. 

2.2. The Plat. The Plat, which was recorded under§ 38-33.3-209 of the Act, depicts: (a) the 
legal description of the Property and a survey thereof; (b) the name and general location 
of the Property; (c) the measurements, locations, and general descriptions with 
reference to the exterior boundaries of each Lot; (d) locations and legal descriptions of 
all General Common Elements and Limited Common Elements (if any) including all 
easements and rights of way; (e) identification of the initial Lots committed to separate 
ownership; -and (f) any other Map inclusions required by§§ 38-33.3-209 et seq., and 
38-33.3-205(1 )(e) of the Act. The Plat satisfies, and any amendments or supplements 
thereto must satisfy, all applicable requirements of the Act. In interpreting any and all 
provisions of this Declaration or the Bylaws, the actual location of a Lot will be deemed · 
conclusively to be the property intended to be conveyed, reserved, or encumbered, 
notwithstanding any minor deviations from the location of the Lot indicated on the Plat. 

2.3. Description of Units Identified as Lots. 

(a) Legal Description. Each separate physical portion of the Property intended for 
separate ownership is a "Unit", and each is identified on the Plat as a specific 
"Lot." Every contract of sale, deed, lease, mortgage, or other conveyance or 
encumbrance, should legally describe a "Unit" by its identifying Lot number (as 
shown on the Plat), followed by the words, "Hole-in-the-Wall Ranch, a Colorado 
Common Interest Community, Huerfano County, Colorado," followed by: "in 
accordance with and subject to the Plat and Declaration of Hole-in-the-Wall 
Ranch," along with actual recordation information for each document. 

(b) Transfer of Common Elements. Each such legal description will be good and 
sufficient for all purposes to sell, convey, transfer, or encumber not only the 
respective Lot, but also the appurtenant non-exclusive easement rights in and to 
the General Common Elements and any exclusive easement right or use of 
particular Limited Common Elements. Each such description will be construed to 
include a non-exclusive easement for ingress and egress over the General 
Common Elements, non-exclusive use of General Common Elements, and any 
other easements, obligations, limitations, rights, encumbrances, covenants, 
conditions, and restrictions created in this Declaration. 

2.4. Inseparability. An Owner's easements and other use rights in the General Common 
Elements and any Limited Common Elements, obligations for Common Expense 
Liabilities, and votes in the Association may not be separated from the Lot to which they 
are appurtenant. 
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2.5. 

2.6. 

2.7. 

2.8. 

2.9. 

No Partition. The Comm Elements wilf remain entitle in the Association and no 
Owner or any other perso may bring any action for pa ition or division of the Common 
Elements. Similarly, no a tion may be brought for partit on of a Lot between or among 
the Owners thereof. Eac Owner expressly waives any}· and all rights of partition the 
Owner may have by virtu of its ownership of a Lot. 

Replat. No Lot(s) may be replatted without the prior co sent 'of the Board, in its sole 
discretion. If two or more ots are replatted into a singl Lot, the replatted Lot will 
remain entitled to one votEor each Lot incorporated intr: the replatted Lot and will 
remain responsigle for the collective Allocated Interests originally assigned to each of 
the combined Lots; i.e., if o Lots are replatted into as ngle Lot, the replatted Lot will be 
entitled to two votes and t e Allocated Interests for the ~eplatted Lot will be responsible 
for one-tenth (1/10) of the Common Assessments Ievie from time to time. 

No Subdivision of Lots b wners. No Owner may sub ivide any Lot into two or more 
Lots. No portion of any L t may be conveyed, bequeat ed, divided, or transferred by 
any Lot Owner except in c nnection with a replat thereo approved by the Board. 

Se arate Titles and Taxati n. Each Lot and its interest n the Common Elements is a 
separate parcel of real est te and will be separately ass ssed and taxed. Original 
Declarant gave written not

1 
ce to the Assessor of Huerfa~o County, Colorado of the 

creation of the Property a a Colorado Common lnteres Community, as required by law. 
The lien for delinquent tax s, assessments, or other go ernmental charges levied 
against any Lot will be co med to that Lot and will not i any way affect the title to any 
other Lot. Any separate t es on the Common Elements be paid by the Assoc;iation as 
part of the Common Expe ses. 

Membership in the Associ tion. The Owner(s) of each 4ot is (are) member(s) of the 
Association. Subject to chi nge only as specified in Sedion 2.6, each Lot is ertitled to 
only one vote even if there are multiple Owners of the L t. 

ARTICLE 3. 

SEMENTS AND LICENSE 

3.1 . Access Easements. Each Owner is hereby granted (i) nonexclusive easement over, 
under, and across the Ge eral Common Elements as n cessary for vehicular, 
pedestrian, and equestria ingress and egress to and fr m their respective Lots and 
School Creek Road and to and from other Lots and (ii) a~ exclusive easement (in 
common with the Owner(s of other Lots to which a Limi ed Common Element 1s 
appurtenant) over, under, . nd across each Limited Com on Element appurtenant to the 
Owner's Lot for the purpos s for which the Limited Comfon Element was granted. 
These easements are cov nants running with the land a d are appurtenant to, and may 
not be separated from, ea h Lot. Notwithstanding any o her provision of this 
Declaration, these easements may not be amended or r voked so as to unreasonably 
interfere with their proper 1nd intended purposes. Thes easements are only 1or the 
benefit of Owners and thei respective contractors, gues s, invitees, tenants. 
Mortgagees. successors, nd heirs. 
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3.2. Utility Easements. The Board may, upon written request, grant utility easements over, 
across, and under necessary portions of the Common Elements for utility easements to 
serve Lot(s) so long as the easements do not interfere with the use, occupancy, or 
enjoyment by any Owner of its Lot and any Common Elements appurtenant thereto. 

3.3. Emergency Easemen"t. An easement is hereby granted to all police, sheriff, fire 
protection, ambulance, and other emergency agencies or persons to enter upon the 
Common Elements in emergency situations in the performance of their duties. 

3.4. Easements for Encroachments. Pursuant to the provisions of§ 38-33.3-214 of the Act, if 
any part of the Common Elements now or hereafter encroaches on a Lot. then an 
easement is hereby granted for such encroachment and for the maintenance of the 
same. In no event will an easement for encroachment exist if the encroachment 
occurred due to willful and knowing conduct on the part of an Owner, the Association, or 
a tenant. 

3.5. Association Rights. The Board may grant easements over, across, and under the 
Common Elements, and may impose restrictions and regulations on the use of the 
Common Elements, as it determines to be necessary in connection with the 
maintenance, repair, replacement, and operation of the Common Elements. The 
Association may, and is hereby granted an easement to, enter upon any Lot as 
necessary in connection with maintenance, repair, replacement, and operation of the 
Common Elements, including the erection of snow fences or other snow control 
structures on any Lot within 50 feet of any road or driveway that is part of a Common 
Element as determined by the Board to be necessary to protect reasonable access to all 
Lots during winter. 

3.6. Drainage Easement. An easement is hereby granted to the Association to enter upon, 
across, over, in, and under the Common Elements and any Lot for the purpose of 
improving, changing, correcting, or otherwise modifying the drainage of surface waters 
to minimize erosion of the Common Areas. The Association shall repair any damage to 
any Lot caused by the exercise of its rights under Sections 3.5 and 3.6. 

ARTICLE 4. 

OBLIGATIONS OF OWNERS 

Each Owner must, at the Owner's cost: 

4.1. Compliance with Rules. Comply with the provisions of this Declaration, the Association 
Articles, the Bylaws, any Design Rules, and any other Rules adopted by the Board under 
this Declaration, all as amended or modified from time to time. 

4.2. Compliance with Laws. Comply with all applicable state, federal, county, and local laws, 
statutes, ordinances, building codes, rules, and regulations applicable to the Owner's 
use and occupancy of its Lot and all improvements constructed thereon. 

4.3. Compliance by Others. Cause its family members, contractors, agents, employees, 
guests, invitees, and tenants to comply with Owner's obligations under this Declaration. 
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4.4. 

4.5. 

4.6. 

4.7. 

4.8. 

4.9. 

Lot Maintenance. 

(a) Keep and maintainlall Dwellings and other impro ements, including landscaping, 
driveways and drairage culverts, utility lines ser\(ing its Lot, wells, cisterns, septic 

(b) 

(c) 

systems, solar sysfms, wind generators, etc. , ltated on its Lot in good, safe 
condition and repai at all times, including neces I ary replacements. 

Promptly remove a y improvements on its Lot d maged by fire or other casualty 
that will not be proxptly repaired and restored a d restore the surface of the Lot 
to a presentable a.t safe condition. 

Not dump, and prel nt its contractor(s) from du ping, any debris, construction 
refuse, trash, exce s materials, waste, or cemen on its Lot or any other portion 
of the Property an here other than in a constru tion dumpster locatec on its Lot 
and cause its contr ctor(s) to keep its Lot free fr m same on a daily basis during 
construction, repai1, and restorations. Each 0 ner must obtain and maintain on 
its Lot a constructi n dumpster while any constr ction or significant remodeling 
activities are being conducted on its Lot. 

Maintenance of Limited C mmon Elements. In conjunct" on with all other Owners entitled 
to the benefit thereof, mai ain in good, safe condition a1 d repair at all times, and 
replace as necessary, any Limited Common Element ap urtenant to the Owner's Lot. 
The Owner(s) of each Lot re responsible for a pro rata hare of the maintenance and 
replacement costs based ~n the number of Lots entitled o the benefit of the Limited 
Common Element; i.e. , if t ree Lots are entitled to the b nefit of the Limited Ccmmon 
Element, then tt1e Owner( ) of each Lot will bear one-thi d (1/3) of the costs. 

Dama e to Common Elem nts and Other Lots. Prompt! repair and restore to the 
Board's reasonable satisfa tion all damage to the Com on Elements and any other 
Owner's Lot caused by the Owner, its contractors, agen s, employees, guests, invitees, 
tenants, and Mortgagees, i eluding damage caused in c nnection with the construction, 
repair, and replacement of improvements on its Lot and se of the Common Elements. 

Utilities. Obtain and pay f r all utilities used and consu ed on its Lot. Bury, or cause to 
be buried, all utility lines o each Lot underground. 

Refuse Storage and Colle tion . Store its refuse and gar age in closed containers on its 
Lot and contract with a waMe management contractor fo the removal thereof on at least 
a weekly basis. All outdoo garbage containers must be bear proof containers and must 
be screened from view fro roads and adjacent Lots in manner approved by the ACC. 

Water and Waste Water. rior to obtaining a building p1rmit for the first Dwelli 1g on its 
Lot: 

(a) Obtain all necessa:y permits for, and drill and eq ip, a water well sufficient to 
serve the Dwelling(E) on its Lot or otherwise sati applicable rules ancl 

(b) 

regulations and buT ing codes of Huerfano Coun y. 

Construct on its Lo~ a sewage treatment facility o septic disposal syste 11 with a 
capacity sufficient tf serve the Dwelling(s) on the Lot. 

Second Amended and Restated Declarati n and Restrictive Covenants 
MHDocs 2940783_5 990007.1 80 

Page 8 



4.10. Driveways and Culverts. Prior to, or simultaneously with, construction of any Dwelling 
on its Lot: 

(a) Build a driveway to the proposed location of the Dwelling from the main entry to 
the Lot off School Creek· Road or Big Wall Lane, as applicable. 

(b) If necessary for drainage purposes, then install a driveway culvert at the 
intersection of the driveway with School Creek Road or Big Wall Lane, as 
applicable. 

(c) If the Lot is fenced along the road where the driveway is installed, then install 
gate(s) or a cattle guard at the end of the driveway closest to School Creek Road 
or Big Wall Lane, as applicable. Any gate(s) must be at least 25 feet from the 
property line of the Lot contiguous with School Creek Road or Big Wall Lane, as 
applicable. 

4.11. Weed Control Program. Either participate in the Weed Control Program for the Property 
from time to time approved by the Board or, on an annual basis, take appropriate actions 
to control noxious weeds on the Owner's Lot. 

4.12. Insurance. Obtain and maintain at all times at least the following insurance policies with 
companies licensed to issue insurance in Colorado: 

(a) Property Insurance. Broad form property insurance covering the full insurable 
value of all insurable improvements and personal property from time to time 
located on the Owner's Lot. 

(b) Liability Insurance. Commercial general liability insurance with limits of at least 
$1,000,000 per occurrence and in the aggregate. 

Each Owner must provide evidence of its insurance to the Association upon request. 

4.13. Indemnification. Indemnify, defend, and hold harmless the Association, its officers and 
directors, the ACC and its members, and all other Owners from all claims of any 
person(s) for personal injury or death or property damages occurring on the Owner's Lot, 
or occurring within any Common Element, caused by the Owner, its contractors, agents, 
employees, guests, invitees, tenants, and Mortgagees. 

ARTICLE 5. 

USE AND OCCUPANCY RESTRICTIONS 

5.1 . Use. Each Lot and any improvements thereon may be used only for single family 
residential and related agricultural purposes. 

5.2. Minerals.· No portion of the Property may be used for the purpose of mining, quarrying, 
drilling, boring, or exploring for oil, gas, or other hydrocarbons, minerals, rocks, stones, 
gravel, or earth. 
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5.3. Dwellin s and Accesso uildinas. No Owner may co struct more than five buildings 
on any Lot. Permitted bui dings are limited to the follow ng: 

(a) · Princi al Dwellin nd Gara e. One single fami y residential Dwelling with at 
least 1,500 square feet, but not more than 4,50 square feet, of interio ·, heated 
floor area, with eit er an attached or detached g rage that will accommodate at 
least two, but not ore than four, passenger ve icles. Any detached garage 
counts as one ace ssory building. A principal D elling with an attached garage 
counts as one buil ing, but a heated garage do s not count against the minimum 
and maximum nu bers in the first sentence oft is Section 5.3(a). The principal 
Dwelling must be ne of the first three buildings uilt on the Lot. 

(b) s. Permitted accessory build ngs are limited to the ·'allowing: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

One detac ed guest quarters with at lea t 800 square feet (subject to the 
last senten e of this Section 5.3(b){i)), b t not more than 2,000 square 
feet, of inte ior, heated floor area. Any g est quarters with 1,000 square 
feet or mor of interior, heated floor area must include an attached 
garage wit space for at least one, but n t more than two, passenger 
vehicle(s). Guest quarters may be used nly as (A) temporary jwelling 
quarters w ile a principal Dwelling is bei g designed or constructed, 
(B) as a ho e office/studio, or (C) as a g est residence. If the ~uest 
quarters is he first residential building o the Lot, then it must rave at 
least 1,000 square feet of interior, heate floor area. 

or other animal facilities. 

Movable to I sheds or tool buildings not exceed 160 square gross 
square feet . No movable building may b located in a Sensitive Building 
Zone or wit in 200 feet of any Lot line. ~ 

uare footage of all accessory buildings may not exceed an 
aggregate f 4,500 square feet for all roo ed areas. No individual 
accessory uilding may exceed 2,500 sqrare feet of roofed are3. 

Swimming ools and tennis courts may b built only with the prior 
approval of the ACC, which approval ma include landscaping 1equired 
by the ACC Fencing/screening for tenni courts may not exceed 
nine feet hi h and must be constructed o vinyl coated or painted wire 
fencing an poles (green or black coatin s only). 

Play equip ent is not a building for purp ses of this Declaration unless it 
includes a ofed area of more than 150 quare feet. Play equioment 
may not ex eed the height limitations for uildings or be placed in any 
Sensitive B ilding Zone or within 200 fee of any Lot line. 

All accesso buildings must be architect rally compatible and 
harmoniou with the principal Dwelling o the Lot. 

(c) Setback. No buildi g of any kind may be erecte within 25 feet of any _ot line. 
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5.4. Nuisance. No activities may be conducted on any Lot that constitute a nuisance under 
applicable laws of Huerta no County or the State of Colorado or as determined by the 
Board. 

5.5. Snowmobiles. ATVs. Etc. No Owner may use, or allow its guests or tenants to use, 
snowmobiles, dune buggies, motorcycles, motorbikes, or All Terrain Vehicles within the 
Property except (i) on the Owner's Lot, (ii) on Big Wall Lane, or (iii) on another Lot, but 
only with the prior consent of the Owner(s) thereof. 

5.6. Fire Regulations. Owners must comply with all applicable fire regulations of Huerfano 
County and the State of Colorado, and any Rules, with respect to open fires. 

5.7. Outdoor Storage. The following may be located, stored, or kept on any Lot only in an 
enclosed building or buried underground or if screened from view from adjacent Lots and 
roads in a manner approved by the Board: 

(a) Water and other tanks (excluding propane tanks) and sewage disposal or 
treatment systems or devices. Above grade propane tanks that are not enclosed 
with a fence or other visual screen must be painted so as to blend in with the 
surrounding area. 

(b) Lumber (other than split and stacked firewood) and other building materials. 

(c) Operative or inoperative recreational vehicles, campers, boats, snowmobiles, 
motorcycles, motor bikes, tractors, and other vehicles and trailers; but: 

(i) recreational vehicles and campers (whether the same or different 
recreational vehicles and campers) may be parked outdoors on a Lot for 
no more than a cumulative total of 60 days in each calendar year; and 

(ii) passenger vehicles may be parked in driveways, designated parking 
areas, and in front of Dwellings and garages. 

(d) Compressors and fans for air conditioning systems, l;>ut window or roof mounted 
air conditioners are not permitted. 

5.8. Recreational Vehicles. Campers. and Other Temporary Buildings. Recreational 
vehicles, campers, and other temporary buildings on any Lot may not be used for 
dwelling purposes; but, tents, tepees, recreational vehicles, and campers may be used 
for temporary camping purposes up to a maximum of 60 days in each calendar year. 

5.9. Mobile Homes. No mobile homes are permitted within the Property for any purpose, 
even if proposed to be attached to a permanent, non-mobile foundation. 

5.1 0. Animals. Dogs, cats, birds, and other domestic pets (and horses and other farm 
animals, only with the prior approval of such animals by the Board and subject to any 
Rules related thereto adopted from time to time by the Board) are allowed if they are not 
kept, bred, or maintained for any commercial purpose. 
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5.11. Hunting. Hunting is not p rmitted on the Property, exce t that Owners and their guests 
and invitees may hunt on heir Lots and on Lot(s) owne by others, but only with the 
prior consent of the Owne (s) thereof. Each hunter mu t have a valid hunting license 
and comply with all other pplicable rules and regulatio s of the Colorado Department of 
Wild Life relating to huntin . 

5.12. Rentals. A principal Dwell ng (excluding any guest qua ers) may be rented to third 
parties for periods of 30 d ys or more only for single fa ily residential purposes. No 
other building on any Lot ay be rented for any time pe iod; but, guest quarters may be 
occupied by salaried caret ker(s). Each lease (includin a lease for occupancy of guest 
quarters by caretaker(s)) ust be in writing and require hat the tenant acknowledge 
receipt of a copy of this D cia ration and that the tenant s responsible for compliance 
with all applicable provisio s of this Declaration while o cupying the Dwelling. The 
tenant's failure to comply ith the applicable provisions f this Declaration must 
constitute a default under he lease giving the Owner(s) the right to terminate the lease. 

5.13. Excavation. No excavatio may be made except in con ection with construction of 
improvements approved b the ACC as required under his Declaration. For r:urposes of 
this Section, "excavation" eans any disturbance of the surface of the Lot (except to the 
extent reasonably necess ry for landscaping or for repa r of existing underground 
utilities) that results in rem val of earth, rock, or other s bstances to a depth of more 
than 18 inches below the atural surface of the Lot. 

5.14. Drainage. No building or ther structure may be constr cted on any drainage easement 
as shown on the Plat unle s written permission to canst uct the building is first obtained 
in writing from the holder f the easement and the ACC. Storm water from buildings and 
pavement on each Lot mu t be directed by pipe or swal to the nearest natura l 
waterway on the Lot in a anner that is not detrimental o the neighboring property. 
Storm water originating fr m the natural watersheds of djacent property must be 
accommodated and trans itted through the Lot to an e isting natural watershed. 

ARTICLE 6. 

THE ASSOCIATION 

6.1. General Purposes. The A sociation, through the Board and from time to time by the 
Manager, if any, shall perf rm Association functions, in luding holding and managing 
property as provided in thi Declaration so as to further he interests of Owners. The 
Association has all power necessary or desirable to e ctuate those purposes, as more 
specifically enumerated h rein, in the Association Artic11s, and in the provisiors of 
§ 39-33.3-302(1) of the Acl:. It also has the power to do the following: 

(a) Adopt and amend ylaws, Design Rules, and R les. 

(b) Adopt and amend udgets for revenues, expenditures, and reserves and collect 
Assessments from Owners. I 

(c) Hire and terminate Managers and other employ~es, agents, independent 
contractors, attorneys, accountants, and other c nsultants. 
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(d) Institute, defend, or intervene in litigation or administrative proceedings on 
matters affecting the Association, this Declaration, or the Property. 

(e) Make contracts and incur liabilities. 

(f) Regulate the use, maintenance, repair, replacement, and modification of 
Common Elements and adopt and modify Rules related thereto. 

(g) Cause additional improvements to be made as part of the Common Elements. 

(h) Acquire, hold, encumber, and convey in its own name any right, title, or interest 
to real or personal property, except that Common Elements may be conveyed or 
subjected to a security interest only pursuant to§ 38-33.3-312 of the Act. 

(i) Grant easements, leases, licenses, and concessions on, over, and under the 
Common Elements, subject to the rights of Owners under this Declaration. 

U) Impose and receive any payments, fees, or charges for the use, rental, or 
operation of the General Common Elements as assessments described in 
§§ 38-33,3..,202(1)(b) and (1)(d) of the Act. 

(k) Impose charges for late payment of Assessments, recover reasonable attorneys' 
fees and other legal costs for collection of Assessments and other actions to 
enforce the Owners' duties and the Association's rights under this Declaration, 
regardless whether suit is initiated, and, after notice and an opportunity to be 
heard, levy reasonable fines for violations of this Declaration, the Bylaws, the 
Design Rules, and the Rules, if any. 

(I) Impose reasonable charges for the preparation of statements of unpaid 
assessments or other estoppel certificates requested by any Owner. 

(m) Provide for the indemnification of its officers, the Board, and the ACC and its 
members and maintain directors and officers liability insurance and other liability 
insurance as deemed necessary or desirable by the Board. 

(n) Exercise any other powers conferred by this Declaration, the Bylaws, the 
Association Articles, or the Act. 

(o) Exercise all other powers that may be exercised in this State by legal entities of 
the same type as the Association. 

(p) Maintain in good condition and repair, or replace as necessary, any drainage 
structure or facilities, roads, easements, rights of way, fences, and other 
properties and Common Elements of the Association, including necessary 
snowplowing of Big Wall Lane. 

(q) Upon approval by the Board, accept title to any real or personal property, 
leasehold, or other property interests within the Property conveyed to it. 

(r) Exercise any other powers necessary or desirable for the governance and 
operation of the Association as determined by the Board. 
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6.2. 

6.3. 

6.4. 

6.5. 

6.6. 

6.7. 

6.8. 

Membership. Pursuant to he provisions of§ 38-33.3-3 1 of the Act, every record 
I 

Owner of a Lot is entitled nd required to be a member of the Association. If title to a Lot 
is held by more than one erson, then the membership ~lated to, and the vote for, the 
Lot will be shared by all th se persons in the same prop rtionate interests and by the 
same type of tenancy in w ich the title to the Lot is held. Each membership is 
appurtenant to the Lot up~n which it is based and will be transferred automatically, and 
may not be transferred ot er than, by conveyance of thjt Lot. No person or entity other 
than an Owner may be a ember of the Association. 

Voting. Subject to change only as specified in Section .6, each Lot is entitled to 
one vote in all matters rei ed to this Declaration and th Association. 

Meetings of Owners. The provisions of the Bylaws gov rn meetings of the Owners. 

Board. Pursuant to § 38- 3.3-303 of the Act, the affairs of the Association will be 
governed by the Board un er the Bylaws and this Decla ation. 

Rules. The Board may fro time to time adopt and mo ify policies, procedures, and 
rules and regulations (coli ctively, as amended from tim to time, Rules) governing the 
use of the Lots and the C mmon Elements to, among o her things, promote s8fety and 
improve the quality of the I ving environment within the roperty. 

Records. The Association shall keep, or cause to be ke t, detailed and accurate books 
and records. Any Owner ay inspect and copy the Ass dation's books and records, at 
no cost to the Association, upon reasonable prior notice to the Association. 

Enforcement. The Associ tion, through its Board, has tl e primary right to enforce the 
provisions of this Declarati n. The Association must ta e appropriate enforcement 
actions upon written direct on from Owners holding at le st a majority of the vctes in the 
Association. The enforce ent remedies that may be tal en by the Board against any 
Owner who defaults in the performance of obligations ur der this Declaration o ·the Act 
(each a Defaulting Owne ) and does not cure the defa It within 30 days after notice 
from the Board to the Def ulting Owner specifying the d fault include, without limitation, 
the following: 

(a) 

(b) 

(c) 

(d) 

(e) 

Sus ension of Voti Ri hts. Suspend the votin rights of Defaulting Owner(s) 
until the default is ured. 

Curative Rights. C re, or cause to be cured , the default. 

Lega l Proceedings Take legal proceedings aga nst Defaulting Owner(s), 
including injunctive relief, to enforce compliance nd obtain damages for the 
noncompliance. 

Fines. Levy a fine, not to exceed $50 per day a 
each day each def ult remains uncured, up to a 

I 

per Lot, with both tr,e fine and the maximum limi 
from time to time bf the Board. 

ainst each Defaulting Owner for 
aggregate maximum of $1,500 
being subject to adjustment 

Other Remedies. nforce any other remedies a ailable to the Board u1der 
applicable laws. 
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(f) Enforcement Special Assessments. Charge the costs incurred in connection with 
the cure of the default (including reasonable legal costs and expenses and any 
other enforcement costs), any damages for the noncompliance to the Defaulting 
Owner(s), and a fifteen percent (15%) administrative charge (collectively, the 
Enforcement Costs) as an Enforcement Special Assessment under 
Section 7.6(c). 

6.9. Disputes Amon·g Owners. 

(a) Complaint. If any Owner has a complaint against any other Owner(s) related to 
the obligations of the Owner(s) under this Declaration, then, prior to taking any 
other action of any kind against any other Owner(s), the complaining Owner must 
submit the dispute to the Board for resolution by the Board by giving notice to the 
Board and the Owner(s) against whom the complaint is made specifying in detail 
the nature of the complaint. 

(b) Response. Within 15 days after receipt of the notice of the complaint, each 
Owner against whom the complaint is made must submit a detailed response to 
the Board and the complaining Owner(s) about the complaint. 

(c) Hearing. The Board may hold a hearing with the involved Owners at which each 
involved Owner will be allowed to make a brief presentation to the Board 
concerning the dispute. 

(d) Decision. Within 30 days after the latter of its receipt of the last response or any 
such hearing, the Board shall give notice to all involved Owners specifying its 
determination as to the validity of complaint and any cure the Owner(s) against 
whom the complaint was made will be required to complete. The decision of the 
Board may be appealed to be determined at a special meeting of the Owners 
called for such purpose. 

(e) Cure. Any required cure must be completed within 30 days after the date of the 
Board's or Owners' decision, unless the cure cannot be reasonably completed 
within the 30-day period, in which case the Owner(s) must commence the cure 
promptly and complete the cure diligently. 

6.1 0. Association as Attorney in Fact for Owners. The Association is hereby irrevocably 
appointeq attorney in fact for the Owners, and each of them, to: (i) manage, control, and 
deal with the Property, and the beneficial use and interest of each Owner in the 
Common Elements, so as to permit the Association to fulfill its duties and obligations 
under this Declaration and exercise its rights under this Declaration; (ii) represent the 
Property and the interest of any Owner or Owners in any litigation, in the name of any or 
all Owners as a representative party; (iii) deal with the Property upon its destruction or 
obsolescence as hereinafter provided; and (iv) grant easements through any portion of 
the Common Elements. The acceptance by an Owner of title to a Lot will be deemed to 
constitute an appointment of the Association as attorney in fact as provided above and 
hereinafter. 
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6.11. 

7.1. 

7.2. 

Indemnification. The As~ciation shall indemnify, defe d, and hold harmless every past 
and present officer and director of the Association and he ACC and its past and present 
members against any an all expenses, including legal fees and costs, reasonably 
incurred by or imposed u on them in connection with a y action, suit, or other 
proceeding (includ ing se lement of any suit or proceed ng, if approved by the Board) to 
which he or she may be party by reason of being or aving been an officer or director 
or a member of the ACC. None of them will be liable f r any mistake of judgment, 
negligent or otherwise, e cept for their own individual g oss negligence, willfu 
misfeasance, malfeasanc , misconduct, or bad faith. one of them will have any 
personal liability with res ect to any contract or other c mmitment made by them, in 
good faith, on behalf of th Association (except to the ent that they may also be 
Owners and be liable for ssessments), and the Assoc"ation shall indemnify, jefend, 
and hold harmless each Juch of them from and agains any and all liability to Jthers on 
account of any such contrlact or commitment. Any righ to indemnification pro11ided for 
herein is not exclusive of ny other rights to which any f them, past or present, may be 
entitled. 

ARTICLE 7. 

ASSESSMENTS 

Obligation to Pay Assesslents. Each Owner of a Lot y acceptance of title to the Lot, 
whether or not it is so exp essed in the document by w ich the Owner acquired title to 
the Lot, is deemed to cov nant and agree with all other Owners and with the Association 
to pay Assessments to th Association as specified in t is Declaration. 

Common Expenses. Co mon Expenses include: expenses of administration and 
management; premiums f r all insurance the Associatiqn is required or permitted to 
maintain pursuant hereto; common utility services; repa rs , renovations, and 
maintenance to the Gene al Common Elements, includi g maintenance and plowing of 
roads and other easemen s and rights of way; security ervices; wages for Association 
employees; legal and ace unting fees; expenses of pe ormance of the functions of the 
ACC; any deficits remaini g from a previous period; the creating of reasonable 
contingency and reserve nds for both General· Comm n Expenses and for BWL 
Common Expenses as de ermined by the Board; reaso able funds for betterments; and 
any other expense and lia ilities that are incurred by th Association for the benefit of 
the Owners under or by r ason of this Declaration. 

7.3. Annual Common Ex ens s Bud et. No later than 30 d ys prior to each annual meeting 
of the Owners, the Board hall deliver a proposed Com on Expenses budget for the 
following calendar year to !all Owners. The proposed b dget must show General 
Common Expenses and Et,JL Common Expenses sepa ately. The notice may include a 
resolution adopting the bu~get and a ballot to be submit;ted by mail or e-mail to the 
Association for voting pur oses at the meeting. Unless at that meetirig Owners holding 
at least a majority of all vo es for all Lots (with respect t approval of the General 
Common Expenses) or of he votes for all BWL Lots (wi h respect to the BWL Common 
Expenses) reject the budg t, by mailed ore-mailed ball t or by vote in person or by 
proxy at the meeting, the udget is deemed adopted, w ether or not a quorurr is 
present. If a proposed bu get is rejected in full ; or if onlr the General Gommo1 
Expenses or the BWL Co 1 mon Expenses are rejected, but not both; then the budget 
last adopted or deemed a opted by the Owners (or the pplicable portion thereof) wi ll 
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continue in effect until the applicable Owners adopt a subsequent budget (or the 
applicable portion thereof) proposed by the Board; however, Owners holding at least a 
majority of the votes may approve one or more amendment(s) to the proposed budget. 

7.4. Annual Common Assessments. 

(a) General Common Assessment. The General Common Assessment for each 
calendar year is equal to the amount of General Common Expenses shown in 
the adopted budget for that calendar year. The Owner(s) of each Lot are 
personally liable for the Allocated Interest for their Lot. 

(b) BWL Common Assessment. The BWL Common Assessment for each calendar 
year is equal to the amount of BWL Common Expenses shown in the adopted 
budget for that year. The Owner(s) of each BWL Lot is (are) personally liable for 
the BWL Common Assessment allocated to their BWL Lot. The BWL Common 
Assessment allocated to each BWL Lot is one-twelfth (1/12) of the BWL 
Common Assessment unless one or more BWL Lots have been replatted into a 
single Lot under Section 2.6, in which event, the replatted BWL Lot's pro rata 
share of the BWL Common Assessment will be the number of votes allocated to 
the replatted Lot divided by 12. 

7.5. Notice and Payment of Annual Common Assessments. Within 30 days after the 
adoption of the Common Expenses budget for the following calendar year, the 
Association shall deliver a copy of the adopted budget to all Owners, together with a 
notice specifying the amount of the General Common Assessment and, if applicable, the 
BWL Common Assessment levied against each Lot. Each Common Assessment will be 
due and payable no later than the forty-fifth (45th) day after the date the date the 
Association sends its notice to the Owners. Each annual Common Assessment will bear 
interest at a rate established annually by the Board, not to exceed the lesser of twenty­
one percent (21%) per annum or the highest rate permitted by applicable laws from the 
date it becomes due and payable, if not then paid. In addition to interest on any late 
payment, a late charge of one hundred dollars ($100), or such higher amount as may be 
approved by the Board from time to time, will be payable for each past due Common 
Assessment. Failure of the Association to give timely notice of any Common 
Assessment, as provided herein will not affect the liability of the Owner(s) of any Lot for 
such Common Assessment, but the date when payment becomes due in such case will 
be deferred to a date 45 days after the notice is sent. 

7.6. Special Assessments. Special Assessments include the following: 

(a) Common Special Assessments. In addition to the annual Common 
Assessments, the Association, through its Board, may levy at any time a 
Common Special Assessment payable over such period as the Board may 
determine, for the purpose of defraying, in whole or in part, the cost of 
construction or reconstruction, repair or replacement of any capital improvements 
located or to be located upon the General Common Elements of the Ranch that 
benefit all Lots. Any Common Special Assessment will be levied against all Lots 
in the same manner as General Common Assessments and may only be levied 
after approval by Owners holding at least a majority of the votes of the 
Association at a meeting called for such purpose. 
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(b) BWL S ecial Ass ssment. In addition to the a nual Common Assess11ents and 
any Common Spe ial Assessment, the Associa ion, through its Board, may levy 
at any time a BW Special Assessment paya le over such period as the Board 
may determine, fa the purpose of defraying, in hole or in part, the cost of 
construction or re onstruction, repair or replace ent of any capital improvements 
located or to be lo ated upon the General Com on Elements of the Ranch that 
benefit only BWL ots. Any BWL Special Asse sment will be levied against all 
BWL Lots in the s me manner as BWL Comma Assessments and may only be 
levied after appro al by BWL Owners holding a least a majority of the votes 
allocated to the 8 L Lots at a meeting called ~ r such purpose. 

(c) EnforcementS e ial Assessments. If an Owne becomes a Defaulting Owner 
and the Board ele ts to exercise its rights under Section 6.8 to cure the default, 
the Board may lev an Enforcement Special A sessment against Ovvner's Lot 
in the amount oft e Enforcement Costs. 

(d) Pa ment of S eci I Assessments. The Board h s the power and authority to 
determine how, w ere, and when all Special As:pessments will be payable. Each 
Special Assessme twill bear interest at a rate ~stablished annually by the 
Board, not to exce d the lesser of twenty one p rcent (21 %) per annum or the 
highest rate permi ed by applicable laws from t e date it becomes due and 
payable, if not the paid. In addition to interest n any late payment, a late 
charge of one hun red dollars ($100), or such h gher amount as may be 
approved by the 8 ard from time to time, will be payable for each past due 
Special Assessme t. 

7.7. Excess Reserve Funds. he Board may, but is not req ired to, distribute to the 
Owner(s) of each Lot afte the end of each calendar ye r a pro rata share of a'"ly funds 
held in any reserve accou t in excess of amounts estim ted by the Board to b~ 
necessary to fully fund the reserve account for future ne ds. 

ARTICLE 8. 

LIEN FO 

8.1. Establishment of Lien. Pu suant to § 38-33.3-31 6 of th Act, the Association rasa 
statutory lien against a Lot for any Assessment levied a ainst a Lot and unpaid past its 
due date or fines imposed gainst its Owner(s) from the date the Assessment or fine 
becomes due. In addition, fees, charges, late charges, I gal fees, collection costs, fines, 
and interest charged unde this Declaration or as all owe by the provisions of the Act 
are enforceable as an Ass ssment. If an Assessment i payable in installments, the full 
amount of the Assessmen is a lien from the date the fir t installment becomes due and 
is not paid. 

8.2. Priority of Lien. The lien for unpaid Assessments or fine is prior to all other liens and 
encumbrances on a Lot ex ept: 

(a) Liens and encumbr nces recorded before record tion of this Declaration. 

(b) A security interest n the Lot that was recorded efore the date on which the 
Assessment or fine sought to be enforced beca delinquent. 
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(c) Liens for real estate taxes and other governmental assessments or.charges 
against the Lot. 

This Section 8.2 does not affect the priority of mechanics' or material men's liens or the 
priority of liens for other Assessments made by the Association. A lien under this 
Section is not subject to the provisions of C.R.S. § 15-11-201. 

· 8.3. Notice of Lien. The Association may prepare a written notice setting forth: (i) the amount 
of any unpaid Assessment or fine, including accrued interest, fees, and late charges, 
and (ii) the name(s) of the nonpaying Owner(s) and the legal description of their Lot. 
The notice must be signed and acknowledged on behalf of the Association and may be 
recorded in the office of the Clerk and Recorder of Huerfano County, Colorado. 
Pursuant to C.R.S. § 38-33.3-316, recording of this Declaration c;;onstitutes record notice 
and perfection of the lien. No further recordation of any claim of lien for Assessment or 
fine is required. The lien may be enforced by foreclosure of the Lot owned by the 
defaulting Owner(s) by the Association in like manner as a mortgage on real estate. The 
Association is entitled to cqsts and reasonable legal fees incurred in a judgment or 
decree in any action or suit brought by the Association. The Association is entitled to all 
other remedies allowed by law or at equity. The Owner(s) is (are) required to pay to the 
Association any Assessment(s) for their Lot as the same become(s) due during the 
period of foreclosure and the Association is entitled to the appointment of a receiver to 
collect the same. 

8.4. Homestead Exemption. Each Owner hereby agrees that the Association's lien on its Lot 
for Assessments is superior to the homestead exemption provided by§§ 38-41-201, et 
seq. of the Act. Each Owner hereby agrees that the acceptance of a deed or other 
instrument of conveyance to any Lot within the Property will signify the Owner's waiver 
of any homestead right as against the Association only. 

8.5. Release of Lien. A lien for nonpayment of any Assessment will be released upon full 
payment of all sums secured thereby by recording in the appropriate County records a 
Release of Lien executed by a member of the Board; except that a director cannot 
release a lien on a Lot owned by that director. 

8.6. Personal Obligation of Owner. Each Assessment levied against each Lot is the personal 
and individual debt of the Owner(s) of the Lot at the time the Assessment is made, on a 
joint and several basis. Suit to recover a money judgment for unpaid Assessments, and 
costs of suit and legal fees, are maintainable without foreclosing or waiving the lien 
securing same. No Owner may exempt itself from liability for its share of the Common 
Assessments or any Special Assessment by waiver of the use or enjoyment of any of 
the Common Elements or by abandonment of its Lot. 

8.7. Estoppel Certificate. Within 14 business days after its actual receipt of a written request 
therefor, the Association shall deliver to a requesting Owner or requesting Mortgagee an 
estoppel certificate specifying (i) the amount of any unpaid Assessments currently levied 
against the Lot(s) that is (are) the subject of the request and (ii) any defaults under this 
Declaration by the Owner(s) of the Lot(s) known to the Association. Each person 
requesting an estoppel certificate must include with its request a $50.00 fee payable to 
the Association. This $50.00 fee is subject to increase by the Board at the beginning of 
each decade. If the fee is paid and the Association does not timely furnish the 
requested estoppel certificate, then the Association may not assert a priority lien upon 
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the subject Lot(s) for any npaid Assessment(s) due as of the date of the reqLest. Each 
estoppel certificate will be conclusive in favor of person. who rely thereon in good faith. 

8.8. Liabilit for Common Ex nses U on Transfer of Lot is oint and Several. The grantee 
of a Lot, except a first Mo gagee who acquires a Lot b foreclosure or by a deed in lieu 
of foreclosure, will be joint y and severally liable with th grantor for all unpaid 
Assessment(s) levied aga nst the Lot up to the time oft e grant or conveyance, without 
prejudice to the grantee's ight to recover from the gran or the amounts paid by the 
grantee therefor. Upon w itten request, any prospectiv grantee will be entitled to an 
estoppel certificate as set orth in Section 8.7. 

ARTICLE 9. 

ARCH! ECTURAL CONTROL COMI ITTEE 

9.1. Architectural Control Com ittee or ACC. 

(a) 

(b) 

(c) 

(d) 

Members· Meetin . The ACC will consist of no less than three nor more than 
five Owners appoi ted (and removed) from time to time by the Board at 
meeting(s) called f r that purpose. The ACC sh II hold periodic meetings as 
required. A quoru for purposes of any meetin is a majority of the ACC 
members. The ap roval of a majority of membe s present is necessary for any 
decision of the AC . The ACC may elect a chai man and recording secretary 
and adopt any pro edural rules and regulations t may, in its discretion, deem 
appropriate. 

Review of Plans. he ACC must review and ap rove the proposed Plans for any 
Dwelling, guest qu rters , studio, separate garag , barn, shed, or other structure 
to be constructed, odified, or replaced within t e Property, and for any 
landscaping to be nstalled on any Lot in conne ion with the construction of any 
Dwelling thereon, efore any work may be com enced on the structure. 

Consultants. The CC may retain an architect, ngineer, or other consultant as 
it deems necessa to assist it in reviewing any roposed Plans submitted to it. 
The Owner(s) sul itting the Plans will be respo sible for the costs incurred by 
the ACC, up to a aximum of the amount of the deposit referenced in 
Section 9.1(d). 

Plans Review Dep sit. As a condition to submi ing any Plans for a Dwelling to 
the ACC for its rev·ew, the Owner(s) of the Lot ust deposit the sum of $1,000 
with the ACC. For other construction requiring pproval by the ACC, tile ACC 
may require a dep sit equal to the lesser of $1, 00 or ten percent (1 0%) of the 
estimated project osts. This amount is subject o increase by the Board no 
more often than o ce in each 5 calendar year p riod. Each deposit will be 
returned by the A C only after completion of co struction in compliance with the 
approved Plans a; after recovery by the Assoc ation of the costs of repairs of 
damage to propert or roads caused by constru tion activities and the costs of 
any consultant(s) r tained by the ACC under Section 9.1 c . An Owner's repair 
obligations under $ection 4.6 are not limited tot e amounts of the deposits 
required in this Sehion 9.1 d . 
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(e) Decisions Final. Any decision of the ACC is final, subject only to appeal as 
specified in Section 9.3(d). 

9.2. Design and Building Requirements. The Property consists of 20 Lots and the Common 
Elements. It is the intent of this Declaration to foster a community that is harmonious 
with the surrounding topography and vegetation and that maximizes the view from each 
Lot. Accordingly, the Board may promulgate Design Rules, and the ACC shall act, to 
govern the construction and maintenance of all improvements upon the Property in order 
to preserve and promote the best interests of the Owners. All improvements must 
conform to State and Local building codes. 

9.3. Procedure for Approval of Plans. 

(a) Submission to ACC. Prior to construction, alteration, modification, or 
replacement of any structure on any Lot, the Owner(s) of the Lot must submit to 
the ACC four complete sets of Plans for the structure, including the following: 

(i) Grading and Landscaping Plan. Detailed grading, erosion protection, and 
landscaping (for Dwellings only) plan that addresses all erosion potentials 
from all permitted structures and driveway runoff, including water 
retention and ditch stabilization construction as necessary. This plan 
must show the size(s) and location(s) of retaining walls on the cut slopes 
and show how the same will be terraced and landscaped. 

(ii) Site Plan. A detailed site plan (which may be combined with a floor plan) 
clearly indicating both natural and finish grades for at least 50 feet 
surrounding each proposed structure and finish grades and roof height(s) 
for any existing structure(s). Contours must be shown at intervals not 
greater than two feet. All driveways, paths, walls and other altered 
exterior areas must be shown. The site plan must specify the average, 
undisturbed, natural grade for the foot print of the proposed structure (the 
Average Natural Grade Height). The minimum scale must be 1" to 10'. 

(iii) Floor Plans. Floor plans of all levels with finish floor elevations relative to 
natural grade indicated· must clearly identify all rooms/spaces as to use; 
materials of construction must be indicated and doors, windows, steps, 
plumbing fixtures, and the like accurately shown. The minimum scale 
must be at least 1/8" to 1 '; %" to 1' is preferred. 

(iv) Dwelling Plans. Construction plans showing the entire Lot, building site, 
the Dwelling, any other existing structures, orientation, driveways, gates, 
utility trenches, excavation fences, water consumption meter, septic tank 
and leach field or sewage treatment facility, all walls, all easements, 
including water and utility lines, landscaping, elevations and a sample of 
roofing materials and roof color. 

(v) Foundation Plans. The foundation plans for any structure built on a 30% 
or greater grade must be prepared, signed, and stamped by a structural 
engineer licensed in the State of Colorado. 
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(b) 

(c) 

(d) 

(e) 

(vi) Other lnfor ation. Each set of Plans m st show all materials to be used, 
the color s heme, the exterior lighting sc erne, the name of the architect, 
and any ot er information the ACC may easonably request. 

(vii) ACC Waiv rs. The ACC may, in its sole discretion, waive some of the 
above su1'ission requirements for smal structures, like sheds, that will 
have mini al visual impact on the view f om adjacent Lots and roads. 

Review bv ACC. I the ACC receives an applic ion it determines is not 
complete, then it ust give the submitting Own r(s) prompt notice specifying the 
items needed to c mplete the application. The CC has 30 days after the date it 
actually receives a complete application to appr ve or deny the application. If 
the ACC does not ct within the 30-day period, hen it is deemed to approve the 
application. If the CC denies an application, t en it must specify the reasons for 
the denial and sug est changes that may be inc rporated into the Plans to 
resolve its objections. 

Time Limit to Com ence Construction. If the A C approves any Plans and the 
Owner(s) does (d ) not commence construction within one year after the date of 
the ACC's approv I, then the Owner(s) must re ubmit the Plans for reapproval by 
the ACC before co:fmmencing construction. The ACC may approve exLensions of 
this one year peri d upon request. 

A eal of ACC De ial. If the ACC denies appr val of any Plans, the Owner(s) 
who submitted the Plans may appeal the denial o the Board by giving notice of 
appeal to the Boa . The Board must give noti of its decision to the Owner(s) 
specifying the rea on for its decision within 30- ays after it receives the notice of 
appeal. The decis on of the Board is final and i not appealable. 

Notice to Owners. The ACC will notify all Owne s of adjacent Lots when it 
receives Plans for a Dwelling proposed to be co structed on any Lot. 

9.4. Variances. 

(a) Re uest b Ownerrls . Any Owner may request a variance from any Cesign 
Rules or any requi ement of Article 10 by giving notice to the ACC specifying in 
detail the variance requested and the reasons f r the variance. 

(b) Grant of Variance b ACC. The ACC, in its s le discretion, may grent 
reasonable varian es from any Design Rules or the requirements of Article 10 in 
order to prevent u due hardship or to overcom practical difficulties; but each 
variance must (i) cbnform with the intent and pu poses of this Declara1ion, 
(ii) minimize devel pmental impact according to the spirit of this Declaration, 
(iii) not be materia ly detrimental or injurious to ny other Owner, and (iv) be in 
writing. The ACC ust approve or deny any va iance request within 45 days 
after it receives th variance request. The deci ion of the ACC on any variance 
request is final unl ss it is appealed to the Boar upon request of the affected 
Owner(s). P .. ny de ision of the Board on a varia ce is final and is not e~ppea lable. 
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9.5. Limitation of Liability. Neither the Association, any director, any officer, the ACC, nor 
any ACC member is responsible or liable to any Owner for damages of any kind as a 
result of the approval or denial of any Plans, including any defects in any Plans 
submitted, revised, or approved in accordance with this Article 9, or for any structural or 
other defects in any work done in accordance with any approved Plans. Approval by the 
ACC does not constitute a warranty or guarantee of the adequacy of the Plans, the 
safety of any improvements constructed in accordance with the Plans, or conformance 
of any Plans with building codes or other governmental laws or regulations. 

ARTICLE 10. 

ARCHITECTURAL GUIDELINES 

1 0 .1. Architectural Design. All structures must be designed so as to blend with and not 
dominate the natural beauty of the Property, with an architectural style that is sufficiently 
creative and innovative so as to enhance and protect the value, desirability, and 
attractiveness of the Property as a whole and enhance the quality of life within the 
Property. Any style of architecture is acceptable that utilizes natural building materials, 
like stone, wood, logs, brick, or stucco finishes that imitate the natural tones of the 
existing landscape. Simulated natural materials like lightweight decorative veneer stone, 
simulated log pine sidings, and textured fiberglass shingles will be approved only after 
careful consideration of the actual product submitted to the ACC. Light colors and garish 
colors are not permitted on any exterior portion of a structure, except that white or lighter 
tones of color complimentary to the exterior wall colors may be used under porches and 
on decks. Walls must be generally monotone in color with accents of natural, or 
approved simulated, building materials. No wall murals or exterior reflective glazing are 
permitted. 

10.2. Roof Design. In recognition that roofs are often the most visible element of any 
structure, each roof must be designed, constructed, and maintained with special 
attention to its appearance as viewed from all points beyond the Lot. Features of roofs 
that will receive special consideration are shape, dimensions, surface texture, color, 
reflectivity, and orientation. Roof designs must conform to the following criteria: 

(a) Low Slope Roofs. Low slope (essentially flat roofs that are concealed behind 
parapets above the roof surface) are allowed. Low slope roofs must be 
concealed on all four sides except that appropriate drainage scuppers or canals 
may penetrate the parapet wall. All parapet walls must be constructed in the 
same plane and finished in the same manner as the exterior walls of the 
structure. 

(b) Sloped Roofs. Exposed roof eave lines may be pitched within a range from 4:12 
as the lowest to 12: 12 as the steepest allowable. Roof designs that create a!l 
entirely roof dominated building design, like an "A" frame, are prohibited. 

(c) Roofing Materials. Permitted roofing materials are metal, slate, and tile. Heavy 
duty, high quality, wind resistant (minimum 70 mph wind rating) composition 
shingles and simulated tile, slate, and shakes will be approved only after careful 
consideration of the actual product submitted to the ACC. Wood shingles of any 
kind are not permitted. 
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(d) 

(e) 

Roof Colors/Finis es. No shiny or reflective ro f finishes are permitted. 
Permitted roof coors are muted browns, dark ~aroons, dark reds, dark tans, 
dark greens, ma e black, dark grays, and char!. oal. 

Roof Fixtures. V nts, gutters, chimneys, and all other roof top vents and 
equipment must e painted with a non-reflecti e coating in a color that blends 
with the color oft e roof, or in neutral earth ton s that approximate the same 
color as the pred minate color of the walls on t e structure where the equipment 
is located. 

1 0.3. Structures Outside the S nsitive Buildin Zones. Stru tures outside the Sensitive 
Building Zones must sati fy the following requirements: 

(b) 

(i) No roof lin or parapet line at any point n any structure may exceed 
27 feet in eight above the Average Nat ral Grade Height as shown on 
the site pi n provided to the ACC. Fire lace chimneys, vents, and other 
features t at are required to be higher t an the roofline to conform to the 
Uniform B ilding Code are not calculate into this height restriction; 
however, t e height of these features m st be limited to the minimum 
height allo ed by the Uniform Building ode. 

(ii) If the prop sed height is higher than 20 eet above the Average Natural 
Grade Hei9ht, then the ACC may requir that the Owner(s) erect white 
"story" poles showing the height at the f ur corners of the proposed 
structure f~otprint to better enable the A C to determine how the 
proposed 1tructure will appear from diff rent vantage points. The ACC 
may requirE that the proposed height of he structure be lowered (to a 
minimum of 20 feet above the Average atural Grade Height) or suggest 
an alternatjve site for the structure if it d termines that the proposed 
height is o~structive to views from other ot(s). 

Offsets. Any building wall that is more than 20 et high or more than 30 feet 
long must be inter~upted by at least one window porch, or deck, or at east 
one offset of at le st three feet that reduces the vera II impact of the wall; but 
these requirement do not apply to the back wal of a garage if the back wall 
does not face Sch ol Creek Road. 

1 0.4. Hei ht of Structures Withi the Sensitive Build in Zone . All the requirements of 
Section 10.3 apply, excep · that the maximum structure eight is 20 feet above the 
Average Natural Grade H ight. 

10.5. S ecial Hei ht Restriction for Lots 10. 11. 12A. and 13 . In addition to the 
requirements of Section 1 .3 or Section 1 0.4, as applic· ble, no structures ma~' be 
constructed on Lots 10, 1 , 12A, and 13A that exceed, nd no landscaping may be 
planted that at maturity co ld exceed, the highest ridge ine on the Lot, but the ACC may 
approve an appropriately esigned gate structure and I ndscaping that is sufficiently 
removed from the crest of he highest ridge line. 
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10.6. Exterior Lights. No exterior light fixtures may be installed upon any Lot without prior 
approval by the ACC. All lighting must be subdued and not directed towards any 
adjacent Lot. Lighting for tennis courts and swimming pools must be turned off no later 
than 10 p.m., local time. If the Board determines that any exterior light violates these 
requirements, the Board may require removal of same at the expense of the Owner(s) of 
the Lot. 

10.7. Retaining Walls. Owners must build retaining walls on their Lot as necessary to prevent 
erosion or for re-vegetation. All retaining walls must be constructed of materials 
approved by the ACC that are compatible with those allowed for construction of exterior 
walls of the principal Dwelling. 

1 0.8. Fences and Walls. The location and design of and materials for any fence or wall to be 
constructed on any Lot must be approved by the ACC. 

(a) Perimeter/Internal Fences. Perimeter fences that meet State requirements for 
animal enclosure, or upgrades approved by the ACC, may be installed around 
the entire perimeter of a Lot. New, internal cross-fences (other than snow 
fences) are prohibited in areas where hay is being grown. · 

(b) Animal Enclosures. If an Owner intends to keep horses or other farm animals on 
its Lot and the Lot is not enclosed with a perimeter fence, then the Owner must 
fence off an enclosure for the animals as approved by the ACC. 

(c) Height of Fences. Walls. and Hedges. Height offences, walls, and hedges is 
limited to 6'0" average over a 30 foot length above the natural undisturbed grade 
measured vertically from any point along the length of the structure. This 
average will allow a structure to step gently with the slope of the land as 
necessary. The ACC may approve higher fences for gardens. Walls and fences 
attached to and associated with the design of a gate and gate support structures 
may exceed the height limitations for walls for a length not more than 20 feet on 
both sides of the gate structure. Solid fences, walls, or hedges are allowed for 
use in providing privacy, visual intere9t, and protection between the primary 
Dwelling and the guest quarters or other architecturally allied accessory structure 
like a garage. · 

(d) Replacement of Existing Fences. When an existing fence is replaced by a new 
fence, the existing fence must be removed promptly. 

(e) Wildlife Friendly Fences. The Board recommends, but does not require, that 
Owners give consideration to constructing all new fences as wildlife friendly 
fences. See the following Website for information about wildlife friendly fences: 
http://wildlife.state.co.us/NR/rdonlyres/20DSC775-55DD-4C6D-A5CF­
C9B83FCEA69E/O/DOWFencingWithWildl ifein Mind. pdf 

1 0.9. Lawns. No blue grass or other non-native grasses may be planted or maintained on any 
Lot except in a lawn planted adjacent to the principal Dwelling on the Lot. Owners may 
use any type of grass they desire for their lawn. 
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10.1 o. Land sea in and Groun Reve etation. Except for Ia ns as specified in Section 1 0.9, 
Owner(s) may only plant and all areas on a Lot that a e disturbed by construction 
activities and on which n structure or other improvem nt is located must be reseeded 
by the Owner(s) with, nare grass(es) and flower(s). 

1 0.11. Signs. No sign may be erected on any Lot that is visib e from public or private roads or 
adjoining Lots except the following: 

(a) Address Sign. A asteful sign showing the nam (s) of the Owner(s) a'ld address 
of the Lot at the e 1trance gate for the Lot. 

(b) For Sale or LeasE Siqns. One temporary sign ot larger than 2 feet by 4 feet 
advertising the Lo as being for sale or lease. 

No vehicle may be parke within the Property so as to ecome or support a sign. 

10.12. Windmills. Solar Facilities. and Satellite Dishes. Antiq e windmills, low noise wind 
generator towers, solar p nels, and other renewable e ergy facilities are allowed with 
siting, screening, height, nd materials approved by th ACC as provided in C.R.S. 
§ 38-30-168. Subject to c: pplicable laws, satellite dishe are allowed with siting, height, 
and materials approved bit the ACC. 

1 0.13. Decks and Patios. No me tal or fiberglass awnings or c vers over deck or patio 
enclosures are permitted, except metal covers that ble d with a metal roof on the main 
structure. 

10.14. Artificial Vegetation. No artificial vegetation is permitte anywhere on any Lot except in 
an enclosed structure. 

1 0.15. Structures at I ntersectiom. No fence, wall, land sea pin , or structure may be placed or 
planted on corner Lots the: obstructs sight lines at inter ections or 90 degree turns in 
any adjacent road. 

1 0.16. Permanent Barbecues. P :lrmanent barbecues are not ermitted in front yard::: unless 
incorporated into a patio/dl=!ck in the front yard. 

1 0.17. Monumental Sculpture. Monumental sculpture is permi ed on any Lot only if a scaled 
depiction thereof is submit ed to and approved by the A C. The ACC has the absolute 
discretion to prohibit any n onumental sculpture if the A C determines that the sculpture 
would detract from, rather han enhance, the residential nature of the Property as a 
whole, or would otherwise adversely affect a neighborin Owner's view. 

ARTICLE 11. 

INSURANCE 

11.1. Association's Obligations. The Association shall obtain nd maintain at all times, to the 
extent obtainable at a reaspnable price, policies of insur nee written with finan~ially 
responsible and able companies licensed to do busines in Colorado covering the risks 
set forth below. The provisions of this Article may not b construed to limit the power or 
authority of the Associatior to obtain and maintain insur nee coverages in add ition to the 
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insurance coverages required hereunder, in amounts and in forms as the Board may 
deem appropriate from time to time. The types of coverages to be obtained, and risks to 
be covered, include the following: 

(a) Property Insurance. Property insurance on any insurable Common Elements, for 
causes of loss- special form; except that the total amount of insurance must not 
be less than the full insurable replacement cost of the insured property less 
applicable deductibles at the time the insurance is purchased and at each 
renewal date, exclusive of land, excavations, foundations, and other items 
normally excluded from property policies. This insurance must include fire and 
extended coverage, vandalism and malicious mischief, war risk insurance, if 
available and if deemed appropriate by the Board, and other risks and hazards 
against which the Board deems it appropriate to provide insurance protection. 
The Association may comply with the above requirements by the purchase of 
blanket coverage and may elect deductible provisions as in the Board's opinion 
are consistent with good business practices. All policies must contain a standard 
noncontributory mortgage clause in favor of each first Mortgagee, which provides 
that the loss, if any, thereunder, will be payable to the Association for the use and 
benefit of such first Mortgagees as their interests may appear. 

(b) Commercial General Liability Insurance. The Association shall obtain 
commercial general liability insurance in an amount deemed sufficient by the 
Board, insuring the Board, the Association, the Manager (if any), and their 
respective directors, officers, employees, agents, all persons acting as agents, 
and the ACC and its members. The Owners must be included as additional 
insureds but only for claims and liabilities arising in connection with the 
ownership, existence, use, or management of the Common Elements. The 
insurance must cover claims of one or more insureds, including liability for 
personal injuries and death, property damage, operation of automobiles on 
behalf of the Association, and activities in connection with the ownership, 
operation, maintenance, and other use of the Property. 

(c) Other. The Association may obtain insurance against any other risks the Board 
deems appropriate with respect to the Property, including Workers' 
Compensation Insurance, Employers Liability Insurance, Directors and Officers 
liability insurance, and Fidelity Insurance and any other insurance or bonding the 
Board determines is necessary to protect the Association and the Owners. 

11.2. Form. All policies of insurance, to the extent obtainable, must contain waivers of 
subrogation and waivers of any defenses based on invalidity arising from any acts of an 
Owner and provide that the policies may not be cancelled or modified without at least 
30 days' prior written notice to the Association and any holder of a first Mortgage on any 
Lot. If requested, duplicate originals of all policies and renewals thereof, together with 
proof of payment of premiums, must be delivered to all first Mortgagees at least ten days 
prior to expiration of the current policies. All casualty insurance may be car.ried in 
blanket form naming the Association as the insured, as attorney in fact for all of the 
Owners, as their interests may appear, which policy or policies must identify the 
beneficial interests of each Owner (Owner's name and Lot designation) and first 
Mortgagee. Liability insurance policies carried by the Association must provide that: 
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11.3. 

11.4. 

(a) Each Owner is a additional insured under the policy with respect to liability 
arising out of the Owner's interest in the Com on Elements or membership in 
the Association . 

(b) The insurer waiv s its rights to subrogation un er the policy against all Owners 
and all members of their households. 

(c) No act or omissi n by any Owner, unless actin within the scope of c;;uthority as 
an officer or dire tor of the Association, will voi the policy or be a condition to 
recovery under t e policy. 

(d) If, at the time of loss under the policy, there i other insurance in the name of 
an Owner coveri g the same rights covered b the policy, the Association's 
policy will provid the primary insurance. 

Notice of Unavailabilit or Cancellation. If the insurance described herein is not 
reasonably available, or f any insurance policy is canqeled or not renewed without a 
replacement policy having been obtained, the Association promptly shall cause notice of 
that fact to be delivered ~ all Owners. 

Repair or Replacement. Any insurable portion of the ammon Elements for which 
insurance is required tha is damaged or destroyed m st be repaired or replaced 
promptly by the Associat on unless: 

(a) Termination of D claration. This Declaration is terminated. 

(b) Illegality. Repair r replacement would be illeg I under any state or local statute 
or ordinance gov rning health or safety. 

(c) Vote of Owners. wners holding at least eight percent (80%) of the votes , 
including every 0 ner of a Lot assigned a Limi ed Common Element that will not 
be rebuilt, vote n t to rebuild. 

The cost of the repair or eplacement in excess of insu ance proceeds and reserves is a 
Common Expense. 

11.5. Waiver of Subrogation. he Association and each Ow er waive and release each other, 
the Association's officers and directors, and all Mortga ees from all Claims for Losses of 
or to the Common Eleme ts or any improvements or p rsonal property on any Lot 
provided the Losses are overed by the releasing partyj's property insurance (or would 
have been covered by th releasing party's property insurance had it carried che 
property insurance requir d under this Declaration). T e party incurring tile Loss is 
responsible for any dedu tible under its property insur nee. Claim means tre assertion 
of a legal right, including demand, legal action, suit, r proceeding, whether filed or 
threatened, alleging resp nsibility for a Loss. Loss m ans any actual or alle9ed liability, 
cost, or expense (including legal costs and expenses), oss, damages, judgm·3nt, or 
penalty of any nature or description suffered by a pers n or property, including (i) harm 
to, impairment, loss, or di inution in the value of tangi le or intangible property or its 
use, and loss of business or revenues, or (ii) physical h rm to or death of a natural 
person. 

Second Amended and Restated Declara ion and Restrictive Covenants . 
MHDocs 2940783_5 990007.180 

Page 28 



ARTICLE 12. 

CASUALTY DAMAGE OR DESTRUCTION 

12.1. Association as Attorney in Fact. Each Owner irrevocably constitutes and appoints the 
Association its true and lawful attorney in fact in its name, place, and stead for the 
purpose of dealing with any improvements constituting Common Elements upon damage 
or destruction of said improvements as hereafter provided. Acceptance by any Owner of 
a deed to a Lot will be deemed to constitute appointment of the Association as attorney 
in fact for that purpose. 

12.2. General Authority of the Association. As attorney in fact, the Association has full and 
complete authorization, right, and power to make, execute, and deliver any contract, 
deed, or other instrument with respect to the interest of an Owner as necessary or 
appropriate to exercise the powers granted in this Article. Repair and reconstruction of 
the improvements as used in this Article means restoring the improvements to 
substantially the same condition in which they existed prior to damage. The proceeds of 

· any insurance collected will be available to the Association for the purpose of repair or 
reconstruction unless Owners holding at least sixty-seven percent (67%) of the votes in 
the Association and at least sixty-seven percent (67%) of the first Mortgagees (based on 
one vote per First Mortgagee) holding Mortgages on Lots agree not to rebuild the 
Common Elements in accordance with the provisions of this Article. 

12.3. Damage to or Destruction of Common Elements. As soon as practicable after an event 
causing damage to, or destruction of, any insurable part of the Common Elements, the 
Association shall obtain complete reliable estimates of the costs of repair or 
reconstruction of that part of the Common Elements damaged or destroyed. As soon as 
practicable after receiving these estimates the Association shall diligently pursue to 
completion the repair or reconstruction of the part of the Common Elements damaged or 
destroyed. The Association may take all necessary or appropriate actions to effect 
repair or reconstruction, as attorney in fact, for the Owners, and no consent or other 
action by any Owner is necessary in connection therewith. 

12.4. Funds for Reconstruction or Repair of Common Elements. The proceeds of any 
insurance collected will be available to the Association for the purpose of repair or 
reconstruction of the Common Elements subject to the provisions of this Article. If the 
proceeds of the insurance are insufficient to pay the estimated or actual costs of repair 
or reconstruction, the Association may levy in advance a Special Assessment sufficient 
to provide funds to pay the estimated or actual costs of repair or reconstruction. Further 
levies may be made in like manner if the amounts collected prove insufficient to 
complete the repair or reconstruction. 

12.5. Disbursement of Funds for Repair or Reconstruction of Common Elements. The 
insurance proceeds held by the Association and the amounts received from the 
Assessments provided for in Sections 7.6(a) and (b) constitute a fund for the payment of 
costs of repair and reconstruction of the Common Elements after casualty. It will be 
deemed that the first money disbursed in payment for costs of repair or reconstruction 
will be made from insurance proceeds; if there is a balance after payment of all costs of 
such repair or reconstruction, as determined by the Board, the balance will be either 
(i) retained as a reserve for future repairs and replacements to the Common Elements or 
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(ii) distributed to the OJers in proportion to each 01 ner's undivided interest in the 
applicable Common Ele ents. 

ARTICLE 13. 

13.1. Amendment of this Dec! ration. Except as provided f r by the provisions of 
§§ 38 33.3-101, et seq., of the Act, and in this Declar tion, this Declaration, including the 
Maps, may be amended only by vote or agreement o Owners holding at le&st 
sixty-seven percent (67°o) of the votes in the Associa 1on. Except as permitted by 
Colorado statute and as reserved and set forth herein no amendment may increase the 
number of Lots or chan the boundaries of any Lots r the Allocated Interests of a Lot 
or the uses to which any Lot is restricted, in the absen e of unanimous, consent of all 
Owners. Any amendme t to this Declaration or additi nal provisions added to this 
Declaration must be effe ted by the recording of a wri en instrument or instruments 
executed on behalf of th Association following a vote of the required number of Owners 
approving same. 

13.2. Termination. Subject to ection 14.8, except in theca e of a taking of all the Lots by 
eminent domain, this De laration and the Common lnt rest Community crea~ed hereby 
may be terminated only y agreement of Owners holdi g at least sixty-sever percent 
(67%) of the votes in the Association. Any agreement of Owners to terminate must be 
evidenced by their exec tion of a termination agreeme tin the same manner as a deed, 
by the requisite number f Owners. The termination a , reement must specify a date 
after which the terminati n agreement will be void unlef>s it is recorded before that date. 
A termination agreement must be recorded in the offic of the Clerk and Recorder of 
Huerfano County, Colora o, and will be effective only pon recordation. The terms of 
the termination agreeme t must comply with the provi ions of§ 38-33.3-218 of the Act 
with respect to terminatio and disposition of assets a d proceeds of sale. 

ARTICLE 14. 

OTECTION OF MORTGAG 

14.1. Mortgage Permitted. Owner may encumber his L t with a Mortgage. 

14.2. Subordination. Except a provided in Article 8, and the provisions of§ 38-33.3-316 of 
the Act, any lien created r claimed by the Association nder the provisions of this 
Declaration is subject an subordinate to the rights of a y Mortgagee holding a first 
Mortgage on any Lot mad in good faith and for value,!nd no such lien will in any way 
defeat, invalidate, or imp ir the obligation or priority of uch first Mortgage unless the 
Mortgagee expressly sub rdinates its interest, in writin , to such lien. 

14.3. Effect of Breach. No brea;ch of any provision of this De laration will invalidate the lien of 
any first Mortgage madei i·m good faith and for value, but all of the terms of this 
Declaration will be bind in upon any Owner whose title's derived through foreclosure 
sale, trustee's sale, or oth rwise. 

14.4. Amendment. This Declar tion may be amended only a specified in Article 13. 
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14.5. Foreclosure. The transfer of title to a Lot as the result of the exercise of a power of sale 
or a judicial foreclosure involving default under a first Mortgage will extinguish the lien for 
unpaid Assessments due and payable prior to the transfer of title to the Lot. No transfer 
of title to a Lot as the result of a judicial foreclosure or exercise of a power of a sale will 
relieve the new Owner, whether it be the beneficiary of the foreclosing Mortgage or 
another person, from the liability for any Assessments thereafter becoming due or from 
the lien thereof. 

14.6. Non-Curable Breach and Curable Breach. Any Mortgagee who acquires title to a Lot by 
foreclosure or by deed in lieu thereof, will not be obligated to cure any breach of this 
Declaration, the ramifications of which are not practical or feasible for the Mortgagee to 
cure. Any Mortgagee will, however, have the right to pay taxes or other charges that are 
in default and that may or have become charges against any Common Elements and will 
be entitled to pay overdue premiums on property insurance policies held by the 
Association, or secure new property insurance coverage for any Common Elements in 
case of a lapse of coverage. 

14.7. Loan to Facilitate. Any Mortgage given to secure a loan to facilitate the resale of a Lot 
after acquisition by foreclosure or deed in lieu of foreclosure will be deemed to be a 
Mortgage made in good faith and for value and entitled to all of the rights and protection 
of this Article. 

14.8. Federal Home Loan Mortgage Corporation and Federal National Mortgage Association 
Financing. Notwithstanding any and all provisions hereof to the contrary, in order to 
induce the Federal Home Loan Mortgage Corporation (FHLMC) and the Federal 
National Mortgage Association (FNMA) to participate in the financing of the sale of Lots 
and the construction of Dwellings upon Lots, if the following provisions conflict with any 
other provisions of this Declaration, then these provisions will control: 

(a) A first Mortgagee at its request is entitled to written notification from the. 
Association of any default by an Owner of a Lot encumbered by the Mortgage in 
the performance of the Owner's obligations under this Declaration, the Bylaws, 
and the Rules not cured within 60 days. 

(b) The prior written approval of at least sixty-seven percent (67%) of the holders of 
first Mortgages (based on one vote per First Mortgagee) and the approval of at 
least sixty-seven percent (67%) of the votes of the Owners is required for the 
following: 

(i) The termination of this Declaration, except for termination provided by law 
in the case of substantial destruction, condemnation, or eminent domain. 

(ii) Any amendment to this Declaration, the Articles, or the Bylaws governing 
the following subjects: 

(1) The percentage beneficial interests of the Owners in the Common 
Elements. 

(2) Voting rights. 
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(iii) 

(iv) 

(v) 

(vi) 

(vii) 

(3) Tt e fundamental purpose for w ich this Common Interest 
C mmunity was created (l ike a hange from residential use to 
c mmercial use) . 

(4) Tl e reserve for maintenance, r pair and replacement of General 
C mmon Elements. 

(6) sualty and liability insurance r any other insurance or fidelity 
b nd. 

(8) 

(9) lm osition of any restrictions on an Owner's right to sell or transfer 
its Lot 

(1 0) provisions that expressly b nefit mortgage holders, insurers 
uarantors. 

The partiti n of any Owner's beneficial hare in the Common Elements 
from the 1-wner's interest in its Lot 

A chang~r the pro rata interest or obli ations of any Lot for purposes of: 

(1) Le ying assessments or charge~ or allocating distribution of 
ha ard insurance proceeds or c!ndemnation awards 

(2) De ermining the pro rata share o beneficial ownership of each Lot 
in t e Common Elements. 

Any action or omission of an act by the I ssociation seeking to abandon, 
partition, s bdivide, encumber, sell, or t nsfer the Common Elements. 
The grantif of easements for public uti ities or for other public purposes 
consistent ith the intended use of the ommon Elements will not be 
deemed a ransfer within the meaning o this subsection. 

The uses f hazard insurance proceeds or losses to the Common 
Elements r other than repair, replace ent, or reconstruction of the 
improvem nts thereon, except as may b provided by law. 

The effect ation of any decision by the ssociation to terminate 
profession I management and assume elf management of the project. 

(c) Any holder of a fir t Mortgage on a Lot may exa ine the books and records o·f 
the Association by giving notice at least five bus ness days prior to the 
examination. 
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(d) If there is substantial damage to, or destruction of, any Lot or any part of the 
Common Elements, then the institutional holder of any first mortgage on the Lot 
will be entitled to timely notice of any such damage or destruction and no 
provisions of any documents establishing the Common Interest Community 
created by this Declaration will entitle the Owner of a Lot or other party to priority 
over such institutional Mortgage with respect to the distribution of any insurance 
proceeds. 

(e) If any Lot or portion of the Common Elements is made the subject of any 
condemnation or eminent domain proceeding or is otherwise acquired by a 
condemning authority, the institutional holder of any first Mortgage on a Lot will 
be entitled to timely written notice of any such proceeding or proposed 
acquisition and no provision of this Declaration will entitle the Owner of the Lot, 
or other party, to priority over such institutional holder with respect to the 
distribution of the proceeds of any condemnation award of settlement. 

(f) The failure of any Owner to comply with the provisions of this Declaration, the 
Association Articles, and the Bylaws will give rise to a cause of action in favor of 
the holder of a first Mortgage on the Lot for the recovery of damages, or for 
injunctive relief, or both. 

(g) An adequate reserve fund for replacement of improvements in the Common 
Elements will be established and will be funded by the Common Assessments. 

(h) All taxes, assessments, and charges that may become liens prior to a first 
Mortgage under Colorado law, if any will relate only to the individual Lot 
encumbered and not to the Property as a whole. 

(i) The Association shall give FHLMC and FNMA notice in writing of any loss to or 
taking of, any portion of the Common Elements, if such loss or taking exceeds 
$10,000.00 or if known damage to a Lot encumbered by a Mortgage purchased 
in whole or in part by FHLMC or FNMA exceeds $10,000.00. 

U) Any agreement for professional management of the Ranch or any other contract 
providing for services by the Original Declarant, will be terminable by either party 
without cause, or payment of a termination fee on 30 days' written notice and 
shall not exceed a contract term of one year, renewable by agreement of the 
parties for successive one year periods. 

(k) The provisions of this Article 14 control if there is any conflict between the 
provisions of this Article 14 and any other provisions of this Declaration. 

(I) In any circumstance where the approval of the holder of a Mortgage is sought 
hereunder, if the Mortgagee does not submit a response to any written request 
for approval within 30 days after it receives proper notice of the request, then 
approval will be deemed granted by the Mortgagee. 
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14.9. 

15.1. 

15.2. 

15.3. 

15.4. 

15.5. 

15.6. 

15.7. 

15.8. 

15.9. 

Notices and Approvals. The Association is not required to give notices to, or obtain 
approvals from, any Mo gagee unless the Associatior has actually received notice of 
the existence of the Mo gage, which notice must spe ify the name and address for 
notice purposes of the ortgagee. Any change of ad ress notice by a Mort:Jagee will be 
effective 10 days after it is actually received by the A sociation. 

ARTICLE 15. 

MISCELLANEOUS 

Duration of Declaration. All of the provisions containejd in this Declaration will continue 
and remain in full force nd effect until this Declaratio is amended or terminated as 
specified in Articles 13 and 14. 

Supplemental to Law. T e provisions of this Declarat n are in addition, anc 
supplemental, to the Act as it may be amended, and o all other provisions of law. 

Notices, Etc .. All noticeJ, requests, consents, approv Is, responses, and variances 
required or permitted un~er this Declaration must be i writing, and must be delivered as 
specified in the Bylaws. I · 
Re istration of Addresses b Owners. Each Owner ust register its mailing address 
with the Association. Ea h Owner may register its e-mail address with the Association. 

Successors and Assigns
1 

This Declaration is binding pan and inures to the benefit of 
the Declarant, the Assoc ation, and each Owner, and t e heirs, personal 
representatives, success rs, and assigns of each oft m. 

Severability. Invalidity o unenforceability of any provi ion of this Declaration in whole or 
in. part will not affect the alidity or enforceability of an other provision or any valid and 
enforceable part of a pro ision of this Declaration. 

Captions. The captions nd headings in this Declarati n are for convenience only and 
may not be considered i construing any provision of tin is Declaration. 

No Waiver. Failure to en orce any provision of this De laration does not operate as a 
waiver of that provision o of any other provision of thi Declaration. 

Rule A ainst Per etuities If any of the options. privile es, covenants, or rights created 
by this Declaration shall e unlawful, void, or voidable or violation of the rule against 
perpetuities, then such pr vision will continue only unti twenty one (21) years after the 
death of the last survivor f the living descendants oft e former President of the United 
States, William Clinton, a d the former Governor of Co orado, Roy Romer. 

15.1 0. Violation as Nuisance. E ery act or omission in violati n of the provisions of rhis 
Declaration will constitute a nuisance and, in, addition t all other remedies herein set 
forth, may be abated or e joined by the Association. 
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15.11. Owner's Obligations Continue. All obligations of each Owner under and by virtue of the 
provisions contained in this Declaration will continue, notwithstanding that it may have 
leased or rented an interest in its Lot as permitted herein, but the Owner of a Lot has no 
obligation for expenses or other obligations accruing after it conveys its Lot. 

., 
15.12. Interpretation. The words "include" and "including" do not exclude items not listed. 

Unless the context requires, singular includes the plural and plural the singular, and 
masculine, feminine, and neuter genders are interchangeable. 

In witness hereof the Association hereby executes this Second Amended and Restated 
Declaration and Restrictive Covenants of Hole-In-The-Wall Ranch to be effective as of the 
Effective Date. 

HOLE-IN-THE-WALL RANCH PROPERTY OWNERS' 
ASSOCIATION, INC., a Colorado nonprofit corporation 

By: 
Ron Nielsen, President 

State of Colorado ) 
) ss 

County of Huerfano ) 

The foregoing instrument was acknowledged before me on October ~5' 2011 , by Ron Nielsen, 
President of Hole-in-the-Wall Ranch Property Owners' Association, Inc. , a Colorado nonprofit 
corporation. 

Witness my hand and official seal. ) ,_ 
My commission expires: f)/ci S' cl.EJI S 

No 
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